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IN THE 


United States Court of Appeals 

for the District of Columbia 
Fall Term, 1942 


No. 8364 


DREW PEARSON and ROBERT S. ALLEN, Appellants , 

v. 

JOHN J. O’CONNOR and MARTIN L. SWEENEY, 

Appellees. 


Appeal from the District Court of the United States for the 

District of Columbia. 


BRIEF FOR APPELLANTS. 


JURISDICTIONAL STATEMENT. 

This is an appeal by Drew Pearson and Robert S. Allen, 
plaintiffs below, from an order entered by the District Court 
of the United States for the District of Columbia granting 
defendants’ motion for summary judgment in an action in 
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tort for damages (Appellants’ App. 25). Plaintiffs are resi¬ 
dents of the District of Columbia, and defendants were 
found within the said District. 

The District Court had jurisdiction under Section 306 of 
Title 11 of the District of Columbia Code, 1940 edition. 

This Court has jurisdiction to review the order of the 
Court below under Section 101 of Title 17 of the said Code. 

i The existence of the jurisdiction of the Court below is 
shown in the complaint (Appellants’ App. 2). The order 
of the Court below granting defendants’ motion for sum¬ 
mary judgment is a final order of the said Court. 

| STATEMENT OF THE CASE. 

The questions presented for determination by the Court 
below on defendants’ motion for summary judgment were 
(1) whether the complaint stated a cause of action and (2) 
whether, upon the entire record as it stood at the time of the 
hearing, there -was an absence of genuine issues of material 
fact such as to warrant a summary judgment (Appellants’ 
App. 20). The same questions are before this Court upon 
review. 

i The complaint, filed January 6, 1941, contained allega¬ 
tions, 'which wore, in effect, admitted in the answer, that 
plaintiffs w r ere the authors of a daily news column, under 
the copyrighted heading “The Washington Merry-Go- 
Round”, which, together with plaintiffs’ reputation as its 
authors and the existing contracts for its distribution, con¬ 
stituted business assets of great value to plaintiffs (Appel¬ 
lants’ App. 2); that defendant O’Connor had been a mem¬ 
ber of the Congress of the United States until defeated for 
re-election in 1938 (Appellants’ App. 2); that defendant 
Sweeney w T as, at the time of the filing of the complaint, a 
member of the Congress of the United States (Appellants’ 
App. 3); and that after the publication, on or about Decem¬ 
ber 23, 1938, of a certain news article written by plaintiffs, 
describing Congressional activities of defendant Sweeney, 
the said defendant and defendant O’Connor, acting osten- 
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sibly as counsel for defendant Sweeney, instituted or caused 
to be instituted in no less than sixty courts a multitude of 
suits alleging that plaintiffs herein had libeled defendant 
Sweeney through the said publication and claiming dam¬ 
ages in the aggregate amount of several million dollars 
(Appellants’ App. 7). 

The complaint also contained allegations, which were de¬ 
nied in the answer, to the effect that plaintiffs suffered loss 
and damage as a result of specified acts of defendants, in 
combination, for the purpose of causing injury to plaintiffs 
in their profession and business (Appellants’ App. 9, 10). 
The acts specified in the complaint included malicious at¬ 
tempts, by threats of suit and otherwise, to induce subscrib¬ 
ers to plaintiffs’ column to discontinue their subscriptions 
(Appellants’ App. 3): the malicious circulation, among Con¬ 
gressmen and others influential in public life, of letters de¬ 
nouncing plaintiffs’ column as “a scandal sheet and beyond 
the bounds of truth and decency” and stating that plaintiffs 
“must be brought to a halt some day” (Appellants’ App. 
4, 5); the institution of the above-mentioned suits for the 
purpose of injuring and destroying plaintiffs’ business as 
newspaper men (Appellants’ App. 7, 8); and the adoption 
of harassing tactics of delay and duplication of appearances 
of witnesses in connection with the said suits (Appellants’ 
App. 8). 

The complaint alleged, further, the publication by defen¬ 
dant O’Connor, during the year 1938, of libelous statements 
concerning plaintiffs (Appellants’ App. 9). 

Defendants, in their answer, filed May 14,1941, submitted 
three defenses. In the first they alleged that the complaint 
failed to state a claim upon which relief could be granted 
(Appellants’ App. 17). In the third they alleged that the 
right of action for libel on account of statements made and 
circulated by defendant O’Connor during the year 1938 did 
not accrue within one year next before commencement of 
the action (Appellants’ App. 19). In the second they de¬ 
nied, either explicitly or by disclaimer of knowledge or in- 
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formation sufficient to form a belief as to truth, the allega¬ 
tions of the complaint which are summarized hereinafter in 
the discussion of the question of the existence of genuine 
issues as to material fact (Appellants’ App. 17, 18, 19). 

By a communication addressed to plaintiffs’ attorneys 
under date of May 19, 1941, defendants, by their attorney, 
requested plaintiffs, pursuant to rule 36 of the Federal 
Rules of Civil Procedure, to admit, in substance, that 
neither of the plaintiffs was a party to any of the suits 
brought by defendant Sweeney outside the District of Co¬ 
lumbia; that plaintiffs’ allegations with respect to the use 
of harassing tactics by defendants related exclusively to 
suits brought outside the District; and that the number of 
subscribers to plaintiffs’ column had increased from 309 to 
approximately 600 publishers between the date of the publi¬ 
cation of the above-mentioned article concerning the Con¬ 
gressional activities of defendant Sweeney and the date of 
the filing of the complaint herein (Appellants’ App. 11). 
In the same communication plaintiffs wrere requested to 
concede the genuineness of attached copies of two letters, 
one dated June 24, 1938, which had been mentioned in the 
complaint, and the other, dated January 6, 1939, which had 
bqen addressed to plaintiff Pearson by defendant Sweeney 
(Appellants’ App. 11, 12). 

The above-mentioned communication of May 19,1941, did 
not specify any period for reply, as contemplated in Rule 
36 of the Federal Rules of Civil Procedure. No reply was 
made on behalf of plaintiffs. 

By a motion filed with the Court below on March 7, 1942, 
defendants, by their attorney, moved the Court to enter 
judgment in their favor on the pleadings and so-called ad¬ 
missions of plaintiffs. The grounds stated for the motion 
were that the complaint failed to state a claim against de¬ 
fendants upon which relief could be granted; that there was 
no genuine issue as to any material fact; that the claim for 
alleged libel was barred by the statute of limitations; and 
“for other reasons apparent upon the face of the pleadings 
and admissions of plaintiffs” (Appellants’ App. 19, 20). 
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In opposing defendants’ motion for summary judgment, 
plaintiffs submitted an affidavit by plaintiff Pearson, under 
date of March 10,1942, stating as of his own knowledge that 
between December 23, 1938, the date of the publication of 
the article complained of by defendants, and January 6, 
1941, the date of the filing of the complaint herein, about 
250 weekly newspapers were added to the list of newspapers 
publishing plaintiffs’ column; that these weekly newspapers 
were added as a result of a blanket contract between the dis¬ 
tributors of the column and the "Western Newspaper Union; 
that this contract accounted for most of the increase in the 
subscription list of the column since 1939; that the authors 
of the column had, since the date of the said contract, re¬ 
ceived less than $5,000.00 a year from the said weekly news¬ 
papers; that the affiant had been obliged to spend an enor¬ 
mous amount of time and a large sum of money in cooperat¬ 
ing with publishers of plaintiffs’ column in defense of suits 
brought against them in the name of defendant Sweeney; 
that it had been made entirely clear to the affiant by the pub¬ 
lishers of many of the newspapers sued that plaintiffs’ col¬ 
umn could retain these newspapers as patrons only upon 
condition of cooperation by the affiant, involving great sac¬ 
rifice of time and expenditure of money on his part; and 
that the damage suffered by plaintiffs in consequence of the 
expenditure of time and money required for cooperation 
with the patrons of their column in defense against the 
above-mentioned suits had amounted to not less than 
$25,000.00 (Appellants’ App. 20, 21). 

Under date of March 19, 1942, there was filed with the 
Clerk of the District Court an opinion signed by Mr. Justice 
Bailey, stating that defendants’ motion to dismiss would be 
overruled except as to the statute of limitations as to libel 
(Appellants’ App. 22). On May 26, 1942, there was filed 
with the Clerk of the Court a memorandum opinion of Mr. 
Justice Bailey, stating that, “in view of the opinion of the 
Court of Appeals in the case of Sweeney v. Patterson”, de¬ 
cided on May 25, 1942, defendants’ motion for judgment on 
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the pleadings would be sustained. On May 28, 1942, an or¬ 
der “granting defendants’ motion for judgment on the 
pleadings” was entered by the Court (Appellants’ App. 23). 

On June 8, 1942, plaintiffs filed a motion for a new trial 
(Appellants’ App. 23). After oral argument upon the said 
motion, the Court filed a further memorandum opinion, un¬ 
der date of July 14,1942, stating that, apart from any ques¬ 
tion as to the effect of plaintiffs’ failure to reply to defen¬ 
dants’ request for admissions, the Court was satisfied that 
the complaint failed to state a cause of action; that the alle¬ 
gations of conspiracy were immaterial save as forming a 
bpsis for joint liability; that if the suit were one for abuse 
of process, there being no allegations that the plaintiffs 
were arrested, or their property seized, or an injunction 
issued, or cloud cast upon the title to any of their property, 
there was no cause of action; that if the suit were for mali¬ 
cious abuse of process or malicious prosecution, it was pre¬ 
mature; and that the Court’s memorandum of May 26,1942, 
was based on a misapprehension and would be withdrawn 
(Appellants’ App. 24, 25). 

Thereafter, on July 16, 1942, the Court entered an order 
granting defendants’ motion for summary judgment. The 
order states that the Court has considered the pleadings, 
defendants’ request for admissions, and the affidavit of 
plaintiff Pearson (Appellants’ App. 25). The order does 
not appear to depend upon the alleged admissions of fact by 
plaintiffs. 

STATEMENT OF POINTS RELIED ON ON APPEAL. 

I (Appellant’s App. 26) 

I. The Trial Court erred in sustaining defendants’ mo¬ 
tion for summary judgment in view of the fact that the 
pleadings and other papers on file show that there are gen¬ 
uine issues as to material facts and that defendants are not 
entitled to judgment as a matter of law as contemplated by 
Rule 56(c) of the Federal Rules of Civil Procedure. 
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II. The Trial Court erred in finding that the complaint 
fails to state a cause of action. The Court should have 
found that the complaint states one or more causes of action 
based on intentional injury to plaintiffs, in their profession 
and business, through various acts set forth in the com¬ 
plaint. 


SUMMARY OF THE ARGUMENT. 

I. 

The complaint states a cause of action for loss and dam¬ 
age suffered by plaintiffs as a result of acts done by defen¬ 
dants with the intent of causing loss and damage to plain- 


The complaint states a cause of action for loss and dam¬ 
age suffered by plaintiffs as a result of abuse of process by 
defendants in connection with multitudinous suits insti¬ 
tuted in bad faith and prosecuted oppressively for the pur¬ 
pose of causing loss and damage to plaintiffs. 

m. 

The complaint states a cause of action for loss and dam¬ 
age suffered by plaintiffs as a result of various acts of de¬ 
fendants, wrongfully conspiring together for the purpose of 
injuring plaintiffs. 

IV. 

The Court below erred as a matter of law in sustaining 
defendants’ motion for summary judgment. 

ARGUMENT. 

Before entering into the details of the argument summar¬ 
ized above we consider it appropriate to observe that the 
publication by defendant O’Connor, during the year 193S, 
of libelous matter concerning plaintiffs is considered herein 
only as pertinent to the motive of the said defendant in his 
acts subsequent to that year. 
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I. 

The Complaint States a Cause of Action for Loss and Dam- 
i age Suffered by Plaintiffs as a Result of Acts Done by 
i Defendants With the Intent of Causing Loss and Dam¬ 
age to Plaintiffs. 

The complaint, as filed, bears the title “Complaint for 
Conspiracy, Libel and Abuse of Judicial Process.” The 
cause of action for libel is not pressed before this Court. 
The sufficiency of the complaint as setting forth causes of 
action for conspiracy and abuse of judicial process will be 
discussed hereinafter. For the present the attention of the 
Court is invited to a cause of action which was fully set 
forth in the complaint but which does not fall clearly with¬ 
in any of the three causes of action named in the title of the 
complaint. The Court will of course bear in mind the fact 
that the label given to the complaint is not controlling and 
that the question for determination is whether the facts 
stated show a wrong and injury to the plaintiffs for which 
they are entitled to redress. Gonsouland v. Rosomano, 176 
Fed. 481. 

The complaint alleges specific acts of both defendants, 
acting separately as well as jointly in furtherance of their 
alleged conspiracy, for the purpose of injuring plaintiffs 
personally and in the exercise of their profession as news¬ 
paper men . Defendants, according to the complaint, at¬ 
tempted by threats of suit and actual institution and prose¬ 
cution of suits in more than sixty jurisdictions, all based 
on the same article, to induce various editors and publishers 
to discontinue publication of plaintiffs’ Column (Appellants’ 
App. 6, 7). The complaint alleges that actual loss and dam¬ 
age were suffered by plaintiffs as a result of these threats 
and the manner of prosecuting these suits (Appellants’ 
App. 9, 10). Plaintiffs have had no occasion to present 
detailed proof of the number of editors and publishers who 
actually discontinued publication of plaintiffs’ column as a 
result of these threats and suits. The proof of actual loss 
and damage would normally await the trial of the action. 
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A statement concerning a part of the loss and damage suf¬ 
fered by plaintiffs as a result of defendants’ acts was made 
by plaintiff Pearson in an affidavit of March 10, 1942, ex¬ 
plaining the increase of the circulation of plaintiffs’ column 
which defendants had requested plaintiffs to admit (Appel¬ 
lants’ App. 20, 21). This affidavit was not presented in lieu 
of the affirmative proof of loss and damage which was ap¬ 
propriately reserved for the trial. It did, however, contain 
the statement that plaintiffs had up to the date of the affi¬ 
davit suffered losses in the amount of not less than 
$25,000.00 as a result of the expenditure of time and money 
in the protection of their interests by assisting the publish¬ 
ers of their column in defending suits brought by defen¬ 
dants herein. In this connection reference is made to the 
well-established principle that a person who through the 
tort of another is required to act in the protection of his 
interest by defending an action brought against a third 
person is entitled to recover compensation for the reason¬ 
ably necessary loss of time, attorneys’ fees, and other ex¬ 
penditures thereby incurred. American Law Institute, Re¬ 
statement of the Law of Torts, Section 914. 

Plaintiffs, as stated in the affidavit of- plaintiff Pearson, 
were compelled to protect their interest as authors of the 
column bv doing whatever thev could to vindicate their 
professional reputation on which their livelihood depends. 
The active collaboration of plaintiffs in defense of the suits 
brought by defendants herein was expected by the patrons 
of the column, and without such collaboration there would 
have been- enormous economic loss to plaintiffs. The loss 
of time and expenditures of money incident to plaintiffs’ 
collaboration with the publishers of their column were con¬ 
sequences actually intended by the defendants herein. As 
stated by Professor Harper, Torts , Section 65, “all intended 
consequences are proximate.” Or, in the words of one of 
the members of this Court, published before his appoint¬ 
ment (“Legal Cause,” University of Pennsylvania Law 
Review , Volume 72, page 342), “If the defendant intended 
to produce the very result which he succeeded in producing, 
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it is clear and familiar that that is a legal cause for the re¬ 
sult, however remote and remarkable the result may be.” 

In a well-known article entitled “Prejudice, Malice and 
Intent,” published in the Harvard Laic Review (Volume 8, 
page 1) in 189^“ Mr. Justice Holmes questioned “the ab¬ 
stract proposition that malice cannot make a man liable for 
an act otherwise lawful. ’ ’ Twenty-five years later, in Amer¬ 
ican Bank and Trust Co. v. Federal Reserve Bank of At¬ 
lanta, 256 U. S. 350, 65 L. Ed. 983, he had occasion to make 
a practical application of the principle which he had sug¬ 
gested. The question before the Court in that case was 
whether plaintiff had shown a ground for relief in a com¬ 
plaint alleging that plaintiff, a bank not belonging to the 
Federal Reserve System, would sustain irreparable loss 
and damage if defendant persisted with a plan of accumu¬ 
lating checks on plaintiff until they reached a large amount 
ajid then causing them to be presented for payment in cash 
so as to compel plaintiff to maintain in its vaults a cash 
reserve of such a large amount as to diminish plaintiff’s 
lending power and thus drive it out of business. The Court 
held that plaintiff had stated a claim upon which relief 
could be granted. Speaking for the Court with specific 
reference to defendant’s argument that the holder of a 
check has a right to present it to the bank upon which it is 
drawm and that, however many checks he may hold, he has 
the same right as to all of them and may present them all 
at once, whatever his motive or intent, Mr. Justice Holmes 
made the following statement which is clearly applicable 
to a situation such as that which exists in the present case: 

“. . . But the word 4 right’ is one of the most de¬ 
ceptive of pitfalls; it is so easy to slip from a qualified 
meaning in the premise to an unqualified one in the 
conclusion. Most rights are qualified. A man has at 
least as absolute a right to give his own money as he 
! has to demand money from a party that has made no 
promise to him; yet if he gives it to induce another to 
steal or murder, the purpose of the act makes it a crime. 

44 . . .A man has a right to give advice, but advice 
given for the sole purpose of injuring another’s busi- 
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ness, and effective on a large scale, might create a cause 
of action. ... If without a word of falsehood, but 
acting from what we have called disinterested mal¬ 
evolence, a man by persuasion should organize and 
carry into effect a run upon a bank, and ruin it, we 
cannot doubt that an action would lie. y ’ 

The same view as to the decisive importance of motive in 
the determination of legal liability has been adopted in 
other situations similar to that which is before the Court 
in the present case. Conspicuous illustrations, as Professor 
Prosser says (Torts, 1941, page 31), are found in the field 
of nuisance, where the reasonableness of an interference 
with the plaintiff’s use or enjoyment of his land may depend 
upon the defendant’s motive in causing such interference. 
The erection of a spite fence with no purpose other than 
the vindictive one of shutting off the plaintiff’s view or his 
light or air is held by most courts to be actionable as a nui¬ 
sance where the same fence serving some useful end would 
not. The same is true as to malevolent interference with 
the flow of a stream, or even as to leaving a kitchen door 
open to annoy plaintiff with the odor of cabbage and onions. 
In actions for interference with economic relations, it is, 
moreover, now generally recognized, according to cases 
cited by Professor Prosser, at pages 33 and following, that 
the defendant’s motive or purpose is frequently the deter¬ 
mining factor as to liability and that, as it is sometimes 
said, bad motive is the gist of the action. 

As stated in the article entitled “Intent to Injure as 
Affecting an Otherwise Lawful Act,” 22 Columbia Law Re¬ 
view 665, the weight of authority supports the view that if 
a party has intentionally inflicted temporal damage on an¬ 
other for which there is no justification, it is a tort although 
the act was otherwise lawful. Thus, as held in Tuttle v. 
Buck, 107 Minn. 145,119 N. W. 946, it is a tort for a banker 
who has a personal dislike for a barber to open a rival 
barber shop for the sole purpose of ruining the existing 
business and with the intention of closing the new shop 
upon the achievement of that purpose. The view that the 
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lawfulness of an act which causes damage may depend upon 
whether the act was for justifiable cause has long been held 
by the Supreme Court of Massachusetts. See, for example, 
early decisions of that court cited in Plant v. Woods , 176 
Mass. 492, 57 N. E. 1011, 1013, 1014. 

It should be noted at this point that litigation and the 
threat of litigation have long been recognized as powerful 
weapons of interference with business. In the early case 
of Garret v. Taylor , Cro. Jac. 567, 79 Eng. Reports Reprint 
485, the defendant, to discredit the plaintiff and to deprive 
him of the use of a stone pit held under lease, “imposed 
sp many and so great threats upon his workmen, and all 
comers disturbed, threatening to mayhem and vex them 
with suits if they bought any stones; whereupon they all 
desisted from buying and the others from working, etc.” 
If was held that “the threatening to mayhem, and suits, 
whereby they durst not work or buy, is a great damage to 
tfie plaintiff, and his losing the benefit of his quarries a good 
cause of action.” 

Defendants, in their answer, denied the allegations in the 
complaint that the suits brought in the name of defendant 
Sweeney in more than sixty courts outside the District of 
Columbia were brought in bad faith and for the purpose of 
injuring plaintiffs herein. In asking the Court below to 
dismiss the complaint for failure to state a cause of action, 
they have, however, for the purposes of the action of the 
Court upon the said request, admitted the truth of the said 
allegations. In granting defendants ’ motion for summary 
judgment, the Court found, in effect, that no cause of action 
was stated by the allegations of the complaint concerning 
the loss and damage suffered by plaintiffs as the intended 
consequences of the mala fide institution of the said suits 
by defendants herein. Applying the principle adopted by 
the Supreme Court in the Federal Reserve Bank case, 
supra, we submit that the Court below was in error in hold¬ 
ing that these allegations did not state a cause of action. 

The defendants in the Federal Reserve Bank case alleged 
a right to present at their own convenience checks drawn 
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upon the plaintiff in that case. The Supreme Court did not 
question the right of the defendants to present one or sev¬ 
eral checks at their convenience. It did, however, in effect 
deny the right of the defendants to accumulate checks and 
present them in a body for the purpose and with the effect 
of making it impossible for the plaintiff to conduct its busi¬ 
ness in a profitable manner. In the present case, it may be 
conceded, arguendo , that defendant Sweeney had a right to 
institute a suit against any one of the newspapers which 
published the article alleged by him to be libelous. It does 
not follow, however, that the right to institute such a suit 
in good faith and for the purpose of vindicating his repu¬ 
tation in one court or in several courts connotes a right to 
bring suits in sixty courts for the purpose of causing loss 
and damage to plaintiffs herein. In the absence of effective 
counter-measures, involving great expense, the institution 
of such chain litigation could not fail to have a result com¬ 
parable to that which would have been produced by the 
simultaneous presentation of many checks accumulated by 
the defendant in the Federal Reserve Bank case for the pur¬ 
pose of coercing the plaintiff in that case. The fact that the 
stampede of “Merry-Go-Round” subscribers planned and 
expected by defendants herein was prevented by great exer¬ 
tion on the part of plaintiffs herein and that the courage and 
loyalty of plaintiffs met a response among new patrons as 
well as old patrons who disapproved the repressive and 
stifling aims of defendants cannot change the character of 
defendants’ acts nor the legal standards by which those acts 
are judged. 

The language of this Court in the recent case of Melvin 
v. Pence , 70 Washington Law Reporter SIS, 820, although 
used with particular reference to a claim for malicious pros¬ 
ecution, from which the present case must be carefully dis¬ 
tinguished, has application at this point. The Court, by 
Mr. Justice Rutledge, said: 

“Access to the Courts . . . should not be abused. 

The freedom to use their processes is not absolute. . . . 
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The right to litigate is not the right to become a nui¬ 
sance.” 

Considering the question upon the necessary basis of pre¬ 
sumed admission of the allegations of the complaint in this 
connection, we respectfully submit that the complaint states 
a claim upon which relief can be granted under the principle 
adopted by the Supreme Court in the Federal Reserve Bank 
case. The question in this case, as in that, is, in the words 
of Mr. Justice Holmes, 

“not what the plaintiffs may be able to prove, or what 
may be the reasonable interpretation of the defendants’ 
acts, but whether the plaintiffs have shown a ground 
for relief if they can prove what they allege.” 

n. 

The Complaint States a Cause of Action for Loss and Dam¬ 
age Suffered by Plaintiffs as a Result of Abuse of Proc¬ 
ess by Defendants in Connection with Multitudinous 
Suits Instituted in Bad Faith and Prosecuted Oppres- 
, sively for the Purpose of Causing Loss and Damage to 
Plaintiffs. 

The complaint alleges that, with malice and with intent 
to injure plaintiffs herein, to harass, curb, and restrict them 
in the publication of political news in the public interest, 
and to damage and destroy the reputation of their column, 
defendants instituted a multitude of suits, in more than 
sixty courts, against various newspapers publishing the said 
column (Appellants’ App. 7). The institution of these suits 
in the name of defendant Sweeney and the acts of both de¬ 
fendants in connection with the subsequent prosecution of 
the suits are alleged in the complaint to have constituted 
abuse of judicial process and orderly proceedings (Appel¬ 
lants’ App. 9). The allegations of the complaint with re¬ 
spect to the acts said to constitute abuse of judicial process 
and orderly proceedings must be taken to be true for the 
purpose of determining whether the complaint states a 
cause of action. 
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A cause of action for abuse of process arises, according 
to the Restatement of the Law of Torts, Section 682, 
wherever one uses a legal process against another to accom¬ 
plish a purpose for which it is not designed. Abuse of proc¬ 
ess, as stated by the Supreme Court of Connecticut in 
Schaefer v. 0. K. Tool Co., 110 Conn. 528, 148 A. 330, is 
“the misuse of process regularly issued to accomplish an 
unlawful ulterior purpose.’’ The plaintiff in an action for 
abuse of process is, according to the same authority, “not 
bound to prove, as in suits for malicious prosecution, the 
termination of the original proceeding nor, in most jurisdic¬ 
tions, the want of probable cause.” 

Actions for abuse of process involving the same parties 
as in the original action, but with their roles reversed, may 
be more usual than actions for abuse of process brought 
by persons not named as parties in the former action. The 
wrong of abuse of process is, however, defined in such terms 
as to afford a cause of action under that name to persons 
other than the parties to the original action whenever the 
process of the courts has been abused to the prejudice of 
such other persons. 

The Court below, in its memorandum opinion of July 14, 
1942, finds that there is no cause of action for abuse of proc¬ 
ess, since it is not alleged that the plaintiffs were arrested 
or their property seized or any injunction issued or cloud 
cast upon the title to any of their property (Appellants’ 
App. 25). It cites Silverman v. TJFA Eastern Div. Distrib¬ 
utors , Inc., 135 Misc. 814, 236 X. Y. S. 18, as authority in this 
connection. The decision in the Silverman case is not by 
the highest court of the State in which it was rendered. The 
rule which it adopts, limiting the action for abuse of process 
to cases in which there is an unlawful interference with 
persons or property under color of process, is much nar¬ 
rower than the rule adopted in the decisions of the highest 
courts in other States. The Supreme Court of Tennessee, 
for example, in Priest v. Union Agency , 174 Tenn. 304, 125 
S. W. 2d 142, adopted the rule, as set forth in the article on 
Abuse of Process in 1 American Jurisprudence 178, 179, 
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to the effect that the essentials of an action for abuse of 
process are (1) the existence of an ulterior motive and (2) 
an act in the use of process other than such as would be 
proper in the regular prosecution of the charge. Similarly, 
the highest court in Georgia held in McAfee v. Ilaverty 
Loan £ Saw Co., 51 Ga. App. 15, 179 S. E. 419, that to set 
out a cause of action for malicious abuse of legal process 
it i must appear that the defendant willfully misapplied or 
perverted a legal process to some use which the law did 
not intend that such a process should subserve. 

The abuse of process by defendants in the present case 
is manifest upon consideration of the mass effect of the 
suits pending simultaneously in sixty courts with respect 
to a single publication. Each of the suits might possibly 
be deemed to have been properly filed as a separate suit, 
and none of the several courts in which the suits were filed 
could be expected to refuse to issue summons and other 
process on the ground that the single suit filed with that 
court was on its face improper and abusive. It is only when 
the whole group of actions is considered together that their 
mass effect, in terrorem, and their oppressiveness and 
wtongfulness become clearly discernible. It should, more¬ 
over, be emphasized that plaintiffs’ cause of action for 
abuse of process by defendants herein does not depend 
upon any question as to the basis for any one or more of the 
suits outside the District of Columbia considered apart 
from other suits based upon the same cause of action. The 
cause of action of plaintiffs herein for abuse of judicial 
process does not require allegations of irregularity in the 
filing of any of the said suits outside the District of Colum¬ 
bia. The allegation essential to the statement of a cause 
of action in the present case for abuse of judicial process 
is that the process issued against others was wrongfully 
used for the purpose and with the effect of injuring plain¬ 
tiffs herein. 

The Court below, in its memorandum opinion of July 14, 
1942, suggests the possibility that the complaint herein 
might be deemed to set forth a premature cause of action 
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for malicious use of process or for malicious prosecution 
(Appellants’ App. 25). It is submitted that the suggestion 
of such a possibility indicates a misapprehension of plain¬ 
tiffs’ relationship to the chain litigation instigated by de¬ 
fendants. The complaint does not allege that plaintiffs 
herein were made parties defendant or served with process 
in any of the suits filed outside the District of Columbia. It 
does allege that those suits and the process issued there¬ 
under were used by defendants herein primarily as means 
to the end of injuring plaintiffs herein. The machinery of 
more than sixty courts was, in other words, set in motion 
and kept going by defendants herein for purposes other 
than those which that machinery was designed to serve. 
The parties actually named as defendants in those courts 
may well be obliged, according to the usual rule, to defer 
suits for malicious prosecution or malicious use of process 
until final action shall have been taken by those courts in 
their favor. It does not follow, however, that plaintiffs 
herein, whom defendants herein, in their own expressive 
phrase, sought to bring “to a halt” by an unprecedented 
outpouring of suits against their patrons, must abide the 
results of those suits. 

It is submitted that the use which defendants made of the 
machinery of justice, as set forth in the complaint, was per¬ 
verse and wrongful and that a cause of action, appropriately 
identified as an action for abuse of judicial process and or¬ 
derly proceedings, lies for the loss and damage thereby in¬ 
flicted upon plaintiffs herein. 

m. 

The Complaint States a Cause of Action for Loss and Dam¬ 
age Suffered by Plaintiffs as a Result of Various Acts 
of Defendants, Wrongfully Conspiring Together for the 
Purpose of Injuring Plaintiffs. 

Plaintiffs’ causes of action against defendants individu¬ 
ally for intentional injury to plaintiffs in their business and 
profession and for abuse of judicial process to the loss and 
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damage of plaintiffs are set forth in the complaint with suf¬ 
ficient definiteness to make it error for the Court to have 
found that the complaint fails to set forth a cause of action. 
Considered in connection with other allegations in the com¬ 
plaint, the same allegations which set forth causes of action 
for intentional injury and for abuse of judicial process also 
set forth a cause of action for conspiracy. The attention of 
the Court is especially invited in this connection to the alle¬ 
gations in the complaint that defendants entered into a 
conspiracy to commence suits in the name of one of the 
defendants against the publishers of plaintiffs’ news arti¬ 
cles (Appellants’ App. 4); that defendants circulated a let¬ 
ter to Congressmen and others influential in public life, re¬ 
ferring to plaintiffs’ column as a “scandal sheet’’, stating 
that plaintiffs “must be brought to a halt some day”, and 
declaring the intention of defendants “to sue every news¬ 
paper involved, no matter how innocently they published 
the article” referred to in the letter (Appellants’ App. 4, 
5); that in letters to editors and publishers throughout the 
country defendants denounced the said article, containing 
references to one of the defendants, threatened suit, and 
advised the discontinuance of the publication of plaintiffs’ 
column (Appellants’ App. 6); that defendants instituted 
vexatious suits in not less than sixty courts (Appellants’ 
App. 7); and that in connection with the said suits defen¬ 
dants adopted tactics having the effect of harassing and 
financially burdening the distributors and publishers of the 
said column wdth consequent disturbance of the market for 
the said column and other literary works of plaintiffs (Ap¬ 
pellants’ App. 8). 

i The Court below, in its memorandum opinion of July 14, 
1942, holds that plaintiffs’ allegations of conspiracy are im¬ 
material save as forming a basis for joint liability (Appel¬ 
lants’ App. 25). In support of this holding the Court cites 
Cooper v. O'Connor, 69 App. D. C. 100, 99 F. 2d. 135. That 
case, it is respectfully submitted, is not authority for the 
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holding of the Court below. This Court, in the Cooper case, 
affirmed the dismissal of an action for malicious prosecution 
against the Comptroller of the Currency of the United 
States and other officials. It held that each of the acts com¬ 
plained of was law’ful and privileged upon the part of each 
of the defendants; that the defendants’ combining to per¬ 
form those acts was lawful and essential to fearless and ef¬ 
fective administration of the law; and that accusing the de¬ 
fendants jointly, or by way of a count in conspiracy, gave 
the plaintiff’s cause no more virtue than if he had pro¬ 
ceeded against each defendant singly. The reason for the 
rule of immunity applied equally in one case as in the other. 
The Court stated in this connection that the essence of con¬ 
spiracy is an agreement—together with an overt act—to do 
an unlawful act or a lawful act in an unlawful manner. This 
holding is in accordance with the view which the Court has 
uniformly taken regarding the basis of an action for con¬ 
spiracy. The same position was taken in the later case of 
Eicald v. Lane, 70 App. D. C. 89,104 F. 2d. 222. That posi¬ 
tion is not inconsistent with the view which plaintiffs herein 
request the Court to take of the cause of action for conspir¬ 
acy set forth in the complaint in the present case. 

in Aikens v. Wisconsin, 195 U. S. 194, 204, 49 L. Ed. 154, 
the Supreme Court of the United States had occasion to 
consider incidentally the question whether a combination of 
several persons with the intent of lawfully and maliciously 
injuring others in their trade and business would be action¬ 
able at common law’. The Court, by Mr. Justice Holmes, ob¬ 
served that some of the English and American courts had 
thought that such a combination w’ould be actionable at 
common law’. It had been considered, said Mr. Justice 
Holmes, that, prima facie , the intentional infliction of tem¬ 
poral damages w T as a cause of action, which, as a matter of 
substantive law, whatever might be the form of pleading, 
required a justification if the defendant wras to escape. It 
w’as no sufficient answ’er to this line of thought, Mr. Justice 
Holmes added, that motives are not actionable and that the 
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standards of the law are external. That, he observed, is 
true in determining what a man is bound to foresee but not 
necessarily in determining the extent to which he can justify 
harm which he has foreseen. The cases cited in this con¬ 
nection were Mogul S. S. Co. v. McGregor, L. R. 23 Q. B. 
Div. 598, 613 (1892) A. C. 25; Bradford v. Pickles (1895), 
A. C. 587; Moran v. Dunphy, 177 Mass. 485, 487, 59 N. E. 
1£5; Plant v. Woods, 176 Mass. 492, 57 N. E. 1011; Squires 
v. Wason Mfg. Co., 182 Mass. 137, 140,141, 65 N. E. 32; and 
Quinn v. Leathern, (1901) A. C. 495, 524. 

Other cases in which a right of action for conspiracy has 
been recognized as existing under the common law include 
Everett Waddy Co. v. Richmond Typographical Union, 105 
Va. 188, 53 S. E. 273, in which it was held that a combination 
of two or more persons is a conspiracy, affording a basis 
for action, when it is their object to ruin or damage the bus¬ 
iness of another because of his refusal to commit some act 
or refrain from some act, against his will or judgment; A. T. 
Stearns Lumber Co. v. Howlett, 260 Mass. 45, 157 N. E. S2, 
in which it was held that an act lawful in an individual mav 
be actionable conspiracy when done in concert with the di¬ 
rect intention of injuring another; Rosenblum v. Rosenblum, 
320 Pa. 103, 181 A. 583, 585, to the effect that two or more 
persons may have the legal right separately to do certain 
acts which they may not do in combination with the inten¬ 
tion and result of injuring another; KlingeVs Pharmacy v. 
Sharp, 104 Md. 218, 64 A. 1029, in which it was stated that 
“a combination is a conspiracy in law whenever the act 
thereby done has a necessary tendency to prejudice the pub¬ 
lic or oppress individuals by unjustly subjecting them to the 
power of the confederates and giving effect to the purposes 
of the latter, whether of extortion or mischief”; and Texas 
Public Utilities Corp. v. Edwards, Tex. Civ. App., 99 S. W. 
2d 420, 424, in which the test for determining the lawfulness 
of a combination to commit an act which if committed by an 
individual would not subject him to civil liability was de¬ 
clared to be the motivation inspiring the combination or the 
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nature of the object to be attained as a consequence of the 
act. Such combinations, the Court held in the last mentioned 
case, quoting from 12 Corpus Juris 584, are actionable con¬ 
spiracies when the acts are done with malice, that is, with 
the intention to injure another without just cause or excuse, 
or where the natural and necessary consequence of the acts 
although done to benefit the conspirators, is the oppression 
of individuals. Just cause, the Court continued, is entirely 
wanting when the immediate purpose of the combination is 
to inflict injury on others and the benefit, if any, to result 
to the combination, is indirect and remote. 

These declarations of other courts are, of course, not 
binding upon this Court. They do, however, indicate the 
reasonableness of the request of plaintiffs herein that this 
Court find that a cause of action for conspiracy is set forth 
in the allegations of the complaint that plaintiffs suffered 
loss and damage by acts of defendants wrongfully conspir¬ 
ing together for the purpose of injuring plaintiffs. 

IV. 

The Court Below Erred as a Matter of Law in Sustaining 
Defendants’ Motion for Summary Judgment. 

Under Rule 56 of the Federal Rules of Civil Procedure, 
summary judgment may properly be given only wdien it ap¬ 
pears from the record that there is no genuine issue of ma¬ 
terial fact, apart from the amount of damages, and that the 
moving party is entitled to a judgment as a matter of law. 

This Court has held in the recent cases of Miller v. Miller, 
74 App. D. C. 216,122 F. 2d 209, and Battista v. Horton, 70 
W. L. R. 799, that upon a motion for summary judgment a 
trial court is not authorized to try the issues, but must deter¬ 
mine whether there is an issue to be tried. The position of 
the Court in this matter appears to be identical with that 
taken by the U. S. District Court for the 'Western District of 
Missouri in Clair v. Sears Roebuck & Company, 34 F. Supp. 
559, in which the following statement was made: 
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“A summary judgment upon motions of this character 
i should never be entered save in those cases where the 
! movant is entitled to such beyond all doubt. The facts 
i conceded should show with such clarity the right to a 
i judgment as to leave no room for controversy or doubt. 
They must show affirmatively that plaintiff would not 
be entitled to recover under any and all circumstances.” 

In the arguments hereinbefore presented we have shown 
that the complaint stated one or more causes of action. In 
those arguments we have necessarily assumed that the ma¬ 
terial allegations of the complaint must be taken as admitted 
for the purpose of determining the legal sufficiency of the 
complaint. If the complaint is held to have stated a cause of 
action, it must follow that defendants were not entitled to 
judgment as a matter of law unless the record contains ad¬ 
missions of plaintiffs virtually destroying the allegations of 
the complaint which are material to such cause of action. 

It is respectfully submitted that the record contains no 
such admissions and that the conditions indispensable for 
summary judgment under the rule cited have therefore not 
been fulfilled in the present case. 

The Court’s attention is respectfully invited to the fact 
that the following material allegations of the complaint 
were denied in defendants’ answer (Appellants’ App. 17- 
19): 

i (a) That defendant O’Connor during the year 193S 
conceived a violent antagonism to plaintiffs and formed 
an intention to ruin them financially and drive them 
from the practice of their profession. 

(b) That defendant O’Connor during the year 1938 
made and published certain statements for the purpose 
of inducing certain newspapers to discontinue the pub¬ 
lication of plaintiff’s column. 

i (c) That defendant O’Connor, subsequent to his de¬ 
feat for re-election to the Congress of the United States 
in 1938, entered into a conspiracy with defendant 
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Sweenev for the purpose of suppressing the news pubj- 
lications of plaintiffs by unjust and unlawful means 
and for the purpose of destroying the reputation of 
plaintiffs in the practice of their profession as news¬ 
paper men. 

(d) That defendant O’Connor maliciously and with! 
intent to injure plaintiffs induced defendant Sweeney 
to commence suits against patrons of plaintiffs’ column, 
based upon the publication of a certain news article on 
or about December 23,1938. 

(e) That defendants O’Connor and Sweeney con¬ 
spired to represent defendant O’Connor as an attorney 
for defendant Sweeney in what would purport to be 
bona fide suits against a large number of daily and 
weekly newspapers publishing the news articles of 
plaintiffs. 

(f) That defendants circulated to editors and pub¬ 
lishers of substantially all the newspapers publishing 
plaintiffs’ column throughout the United States letters 
denouncing plaintiffs’ column as “muckraking”, a 
“scandal sheet and beyond the bounds of truth and 
decency”, and advising the newspapers to terminate 
publication of the said column. 

(g) That the suits filed against various newspapers 
in the name of defendant Sweeney were so filed with 
malice and with intent to injure plaintiffs herein, to 
harass, curb, and restrict them in the publication of 
political news in the public interest and to damage and 
destroy their column. 

(h) That by reason of the conspiracy of defendants 
and of the various specific acts of defendants and each 
of them, as set forth in the complaint, plaintiffs were 
greatly and permanently injured in their good name, 
fame and reputation, the value of and market for their 
column were limited and impaired, the rate of increase 
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! of outlets for the said column and other literary works 
of plaintiffs was diminished to their great economic 
loss, and plaintiffs were unjustly caused to spend a 
i great deal of their time and money in the defense of 
! unfounded and multitudinous suits. 

It may be observed that, while the order of the Court be¬ 
low under date of May 28, 1942, which was vacated by 
the order of July 16,1942, referred to “admissions” on file, 
the later order refers merely to “the request for admis¬ 
sions” on file. Defendants, as set forth in the statement of 
the case, above, requested plaintiffs to make certain admis¬ 
sions but did not designate a period for reply to the request, 
as contemplated in Rule 56 of the Federal Rules of Civil 
Procedure. Plaintiffs did not reply to the said request 
prior to the filing of defendants’ motion for judgment on 
the pleadings and admissions of parties. On the other hand, 
they did not seek to have defendants’ request vacated or 
set aside by reason of the failure to designate a period for 
reply. They merely considered that in the absence of the 
designation of a period as specifically directed in the rule 
the request was still open for reply. There were, in any 
event, no admissions on file for consideration by the Court 
pursuant to the provisions of Rule 56 of the Federal Rules 
of Civil Procedure regarding motions for summary judg¬ 
ment. The absence of “admissions” appears to be recog¬ 
nized in the language of the Court’s order of July 16, 1942. 
(Appellants’ App. 25.) 

It may not be superfluous to state, however, that defen¬ 
dants’ request for admissions did not relate to any fact 
material to the determination of the existence of a cause of 
action, and that the increase in the number of subscribers to 
plaintiffs’ column during the period mentioned in the said 
request was in no way inconsistent with the allegation in the 
complaint that plaintiffs had been caused to spend a great 
deal of their time and large sums of money in connection 
with the defense of the unfounded and multitudinous suits 
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brought in the name of defendant Sweeney outside the Dis¬ 
trict of Columbia (Appellants’ App. 10). This Court may 
be interested to note in this connection a recent decision of 
the Court of Appeals of Ohio, in the case of Koch v. The 
O'Brien & Nye Cartage Co., C. C. H., Automobile Law In¬ 
surance Service 1942, paragraph 706549, to the effect that 
plaintiffs vrere damaged by defendants notwithstanding evi¬ 
dence that the value of their property, after it was repaired, 
was greater than before the accident, and that the increase 
in value was greater than the cost of repairs. 

The Court’s attention is respectfully invited to the 
affidavit of March 10, 1942, in which plaintiff Pearson ex¬ 
plained the increase in the circulation of plaintiffs’ column 
and indicated the substantial damages suffered by plaintiffs 
as a result of defendants’ acts, notwithstanding the said 
increase in circulation (Appellants’ App. 20, 21). This 
affidavit gives point to the argument hereinbefore made con¬ 
cerning the appropriateness and the necessity for action by 
plaintiffs in cooperation with the patrons of their column 
for the purpose of stemming the tide which might have en¬ 
gulfed them if they had remained passive. 

The Court below failed to give due heed to the limitations, 
established by Rule 56 of the Federal Rules of Civil Pro¬ 
cedure, upon the granting of motions for summary judg¬ 
ment. The order of July 16,1942, from which this appeal is 
taken, was predicated upon an opinion which made no ref¬ 
erence to the presence or absence of genuine issues of ma¬ 
terial fact. The Court appears to have based its decision 
exclusively upon its view that the complaint failed to state 
a cause of action. For the reasons which we have set forth 
under points I, II, and III, that view is, we submit, er¬ 
roneous. It follows that the Court should not have granted 
summary judgment to either party except upon a clear 
showing that there were no genuine issues of material fact. 
The sparing use of the power of the courts to grant sum¬ 
mary judgment is peculiarly indicated in cases in which, as 
in the present case (Appellants’ App. 19), a jury trial has 
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been demanded. In such cases, as stated by the United 
States Circuit Court of Appeals for the Fifth Circuit in 
Port of Palm Beach District v. Goethals, 104 F. 2d 706, 709, 
summary judgment under Rule 56 “ought not to be given 
unless it is quite clear what the truth is”. 

CONCLUSION. 

i The complaint herein sets forth one or more causes of 
action for intentional injury to plaintiffs in their profession 
and business. Defendants, upon the record, were not en¬ 
titled to a judgment as a matter of law. There are genuine 
issues of material fact. Plaintiffs should be given an op¬ 
portunity to prove their case. 

Respectfully submitted, 

Edgar Turlington, 

Irene Kennedy, 

i 735 Transportation Building, 

i Washington, D. C., 

i Attorneys for Appellants. 
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IN THE 


United States Court of Appeals 

fob the District of Columbia. 


No. 8364. 


DREW PEARSON AND ROBERT S. ALLEN, 

Appellants, 

v. 

JOHN J. O’CONNOR AND MARTIN L. SWEENEY, 

Appellees. 


Appeal from the District Court of the United States 
for the District of Columbia. 


APPENDIX TO BRIEF FOR APPELLANTS. 


PLEADINGS, DOCKET ENTRIES AND OTHER 
PAPERS DESIGNATED BY APPELLANTS. 

1 In the District Court of the United States 

for the District of Columbia 

Civil Action No. 9630 

Drew Pearson, 2S20 Dumbarton Avenue, N. W., Washing¬ 
ton, D. C. and Robert S. Allen, 1525 28th Street, N. W., 
Washington, D. C. Plaintiff's, 

v. 

John J. O’Connor, Washington Building, Washington, 
D. C. and Martin L. Sweeney, United States House of 
Representatives, Washington, D. C. Defendants. 
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Complaint for Conspiracy, Libel and Abuse of Judicial 

Process 

Filed Jan 6-1941 

1 1. The plaintiffs are citizens of the United States, of legal 
age, residing in the District of Columbia and there engaged 
in gathering, writing and publishing news. The defendants 
are citizens of the United States and are of legal age. The 
defendant O’Connor is a resident of the State of New York 
and has been engaged since December 22, 1938, in the prac¬ 
tice of law in the District of Columbia. The defendant 
Sweeney is a resident of the City of Cleveland in the State 
of Ohio and is at present serving as a member of the Con¬ 
gress of the United States. 

2 2. The plaintiffs are the authors of a daily news 
column, under the copyrighted heading “The Wash¬ 
ington Merry-Go-Round”, which is distributed, through 
United Feature Syndicate, Inc., a subsidiary of the United 
Press, to several hundred newspapers throughout the 
United States and elsewhere. The column has been pub¬ 
lished continuously for more than eight years and has been 
noted throughout that period for the industry, resourceful¬ 
ness, accuracy and courage of its authors in the reporting 
of news, particularly that relating to political and govern¬ 
mental subjects. It has grown steadily in circulation because 
of the confidence of newspaper readers and editors in the 
integritv of its authors and in the substantial accuracv of 
their reports. This column, the plaintiffs’ reputation as its 
authors, and the existing contracts for its distribution con¬ 
stitute business assets of great value to the plaintiffs. 

3. The defendant O’Connor was a member of the Con¬ 
gress of the United States until defeated for reelection in 
1938 and was a candidate for the same office but was de¬ 
feated in 1940. During the year 1938 he conceived a violent 
antagonism to the plaintiffs for the alleged reason of their 
publication of news articles concerning the said O’Connor’s 
political actions and policies, and he then determined and 
threatened to institute on his own behalf law suits against 
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the plaintiffs and all the newspapers in which their articles 
were published, and he then circulated to certain news¬ 
papers publishing the news column of the plaintiffs letters 
alleging his intention to bring and prosecute such law suits 
against the plaintiffs and the said newspapers and falsely j 
and maliciously charging the plaintiffs with the preparation 
and publication of libelous statements affecting the said 
O’Connor. The said writings and statements of 
3 O’Connor were made and published for the purposes 
of intimidating the said newspapers and preventing 
the publication and diminishing the acceptance and in¬ 
fluence of the news articles published by the plaintiffs. No 
such suits as those threatened, specifically, in a letter writ¬ 
ten and published by the defendant O’Connor on June 24, 
1938, were ever filed or prosecuted by or on behalf of the 
said O’Connor, but lie nevertheless persisted in his opposi¬ 
tion and expressed antagonism to the said plaintiffs and in 
his intention to ruin them financially and drive them from 
the practice of their profession. Subsequent to the defeat I 
of the defendant O’Connor for reelection in 1938, he en- | 
tered into a conspiracy with the defendant Martin L. 
Sweeney, then and now a member of Congress and prior to 
that time a Democratic colleague and intimate acquaintance 
of the defendant O’Connor for the purpose of destroying, 
disgracing and suppressing the news publications of the 
plaintiffs by unjust and unlawful means and for the pur¬ 
pose of destroying the reputation of the plaintiffs for in¬ 
tegrity and accuracy in the practice of their profession as 
newspapermen. On December 22, 193S, a certificate indi¬ 
cating admission to practice law before the United States 
District Court in the District of Columbia was issued to the 
defendant John J. O’Connor. On or about December 23, 
1938, there was published a certain news article written by 
the plaintiffs, under the caption “Washington Merry-Go- 
Round”, in a newspaper in the District of Columbia and in 
other newspapers elsewhere subscribing to the nation-wide 
service of United Feature Syndicate, Inc. Thereafter, de- 
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fendant O’Connor maliciously and with intent to in- 

4 jure the plaintiffs, induced the defendant Sweeney 
to commence suits against the plaintiffs based upon 

the said publication, and the said O’Connor and Sweeney 
conspired to represent O’Connor as an attorney for 
Sweeney in what would purport to be bona fide suits against 
the plaintiffs and against United Feature Syndicate, Inc., 
the distributors of their news articles, and against a great 
number of daily and weekly newspapers publishing the news 
articles of the plaintiffs. 

i 4. In pursuance of the conspiracy described in paragraph 
3 hereof, the defendants on or about the 6th day of October, 
1939, with intent to injure the plaintiffs and to destroy the 
reputation and value of their aforesaid column “Washing¬ 
ton Merry-Go-Round”, and to prevent and suppress the 
free publication of the aforesaid news articles by United 
Feature Syndicate, Inc., and newspapers using its service, 
prepared, wrote and transmitted or caused to be prepared, 
written and transmitted, over the facsimile signature of de¬ 
fendant O’Connor and on his letter-head, a form letter to 
more than one hundred persons influential in public life, in¬ 
cluding members of Congress, which included the following 
matter: 

5 “Re: Congressman Martin L. Sweeney’s Libel Ac¬ 

tion v. the “Washington Merry-Go-Round”. 

“I am the attorney for my former colleague, Martin L. 
Sweeney of Cleveland, Ohio, who is suing Drew Pearson 
and Robert S. Allen, authors of that scandal sheet, the 
“Washington Merry-Go-Round”, published in a great num¬ 
ber of daily and weekly newspapers throughout the country. 
Suits have been started against the authors and several 
newspapers in Washington, New York, etc. 

We intend to sue every newspaper involved, no matter 
how’ innocently they published the article, because the col¬ 
umn is only bought by most newspapers because of its at¬ 
tacks on men in public life. 
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Among the newspapers which were subscribers to this 
column in 1938, when, on or about December 23rd, the libel 
was published, was the (name and place of publication of 
a newspaper),* in your District. 

I am writing you to recommend to me a competent attor¬ 
ney in that locality who will undertake the suit against the 
above named newspaper. If he is interested in undertaking 
the proceeding on an attractive contingent basis, we shall 
furnish him with a copy of the article, our complaint and all 
other information. 

The matter is immediate because of the approaching ex¬ 
piration of the Statute of Limitations, so your prompt at¬ 
tention to the matter will be greatly appreciated. 

I understand the reluctance some attorneys have in suing 
local newspapers, especially if the attorney is in politics or 
has political ambitions, but these two writers must be 
brought to a halt some day. No one, from the President, 
the Vice President, Speaker Bankhead, Sam Rayburn, 
maybe yourself, and all the way along the public life, has 
been free from their vitriolic pens. The newspapers do not 
have to publish the column, and if they do so, they take the 
ordinary risk of the newspaper business. 

With w’arm personal regards, I am, 

Sincerely yours, 

/sgd/ John O’Connor 
(facsimile) 

Former Congressman” 

The said letter w^as not a bona fide attempt to obtain 
through usual and customary sources the name of counsel 
to present bona fide causes of action. It was in fact 
6 a cleverly contrived representation of procedure in 
the course of normal litigation but w*as designed, 
maliciously and with intent to injure, to incite and induce 

* In lieu of matter in parenthesis, the name of one or 
more newspapers appeared in the letters. 
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public officials to join and participate in a considered scheme 
to restrict and prevent the publication in the press of news 
articles prepared and written by the plaintiffs and to falsely 
condemn the said articles as scandalous and, through the 
influential individuals approached, to intimidate the press 
and sources of public information then and previously 
friendly and cooperative with the plaintiffs. Pursuant to 
correspondence and meetings arranged through the circula¬ 
tion of the aforesaid form letter and otherwise, the defen¬ 
dants endeavored to induce attorneys in several hundred 
jurisdictions, substantially simultaneously, to commence ac¬ 
tions at law on a contingent fee basis for fees as large as 
50 per cent of the amounts recovered, after payment of ex¬ 
penses, against newspapers publishing the news articles 
written by the plaintiffs and distributed by United Feature 
Syndicate, Inc. In pursuance of the conspiracy, the defen¬ 
dant 0 ’Connor represented in vitriolic and intemperate lan¬ 
guage to the editors and publishers of substantially all of 
the newspapers publishing the news articles of the plain¬ 
tiffs that the matter written by the plaintiffs and published 
on or about December 23, 1938, as aforesaid, w’as false and 
libelous, in a great number of cases representing that it 
was the intention of the defendants to prosecute actions 
against the said newspapers regardless of correction or re¬ 
traction. The said representations w’ere intended primarily 
to induce the termination of publication of subsequent news 
articles not related to the matter purportedly in question. 
In the said communications the column published by the 
defendants was represented as muck-raking, a scandal sheet 
and beyond the bounds of truth and decency, and the pub¬ 
lishers were threatened and advise to terminate the publica¬ 
tion of the said column. The attempts to induce contribu¬ 
tion to the furtherance of the conspiracy and the threats 
and intimidations were indiscriminate and included the cir¬ 
cularization of newspapers which had not published the 
article purportedly the basis of the said complaint. The 
circulation of the said threats extended throughout 
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7 the United States and to certain of its possessions 
without regard to any possible measure of substan¬ 
tial damage to the defendant Sweeney. 

5. The defendants, beginning in the month of May, 1939, 
and continuing for more than a year thereafter, ground¬ 
lessly, frivolously, vexatiously, with malice and with intent 
to injure the plaintiffs herein, to harass, curb and restrict 
them in the publication of political news in the public inter¬ 
est, and to damage and destroy the reputation of their 
aforesaid copyrighted column “Washington Merry-Go- 
Round”, have instituted or caused to be instituted against 
the plaintiffs herein, against the syndicate representing the 
plaintiffs herein in connection with the distribution of the 
aforesaid copyrighted column “Washington Merrv-Go- 
Round”, and against various newspapers regularly publish¬ 
ing the said column, a multitude of suits, in no less than 
sixty courts, alleging that the plaintiffs herein had libeled 
the defendant Sweeney through the publication on or about 
December 23, 193S of a news article describing Congres¬ 
sional activities of the defendant Sweeney. Through the 
medium of pleadings prepared by the defendants and cir¬ 
culated to numerous attorneys and other persons in addi¬ 
tion to attorneys employed by the defendants in the afore¬ 
said suits, the defendants herein have falsely, maliciously 
and without justification represented and charged that the 
defendant Sweeney had been damaged to the extent of vari¬ 
ous sums, in all instances in excess of $3,000 and in the Dis¬ 
trict of Columbia to the extent of $250,000, the aggregate 
alleged damages in the suits filed to this date being several 
million dollars. The aforesaid widely circulated and pub¬ 
lished pleadings falsely and maliciously alleged that the 
plaintiffs had libeled the defendant Sweeney by the publi¬ 
cation of the particular news article and that the plaintiffs 
through such preparation and publication intended to in¬ 
jure the defendant Sweeney and to bring him into contempt 
and professional disrepute, and the defendants herein 
falsely and wrongfully set forth in the said pleadings 
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8 and caused to be published under cover of privilege 
in the said pleadings charges of false and wrongful 

publication of statements concerning the defendant Sweeney 
in his activities as a Congressman. In preparing and pro¬ 
curing the filing of the said pleadings, the defendants well 
knew that no material damage had been suffered by the de¬ 
fendant Sweeney and that no wrongful, untrue or libelous 
statements had been made or published concerning the de¬ 
fendant Sweeney by the plaintiffs herein, and the defen¬ 
dants voluntarily, falsely and maliciously alleged damages 
in excess of $3,000 in many cases for the purpose of estab¬ 
lishing jurisdiction in distant federal courts so as to finan¬ 
cially burden and harass the plaintiffs herein and mali¬ 
ciously, and without cause they commenced a multitude of 
widely scattered civil actions for the purpose of injuring 
and destroying the credit and business of the plaintiffs and 
fpr the purpose of suppressing the publication of news in 
the press concerning the political and official activity of 
the defendants. The defendants have deliberately and with 
malice employed every possible technical means to harass, 
burden, obstruct and delay the plaintiffs and the United 
Feature Syndicate, Inc. and the newspapers in which the 
news articles of the plaintiffs are published in procuring 
the final determination of the said suits and they have fur¬ 
ther publicly stated their intention of commencing suits 
against all newspapers publishing the news articles of the 
plaintiffs and pursuing the said suits for the purpose of 
placing financial burdens upon the plaintiffs and the pub¬ 
lishers of their news articles. The defendants have mali¬ 
ciously and purposely burdened and embarrassed witnesses 
essential to the defense of the plaintiffs herein in the afore¬ 
said suits by insistence on unnecessary time-consuming du¬ 
plication of appearances in the multitude of suits for 

9 the purpose of depriving the plaintiffs herein and 
others sued by the defendants herein of their law¬ 
ful right to a simple, prompt and complete judicial deter¬ 
mination of any reasonable cause of action against them. 
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The defendants have publicly threatened witnesses essen¬ 
tial to the maintenance of any defense of the plaintiffs 
herein with the necessity of scores of appearances for the 
purpose of giving identical testimony in substantially iden¬ 
tical alleged causes of action for the purpose of embarrass¬ 
ing, harassing and maliciously injuring the plaintiffs in the 
publication of news and for the destruction of their reputa¬ 
tion and credit. The defendants, and particularly the defen¬ 
dant O’Connor, have demanded and procured unreasonable 
continuances of causes assigned for trial so as to cause a 
multitude of suits to be deferred and to bring about simul¬ 
taneous or nearly simultaneous trial of the actions and thus 
render impossible the adequate defense of the parties de¬ 
fendant in such causes to the injury of the plaintiffs herein. 
The defendants conspired to evade on unsubstantial pre¬ 
texts pre-trial examination of the defendant Sweeney pro¬ 
vided for by law; all in abuse of judicial process and orderly 
proceedings and toward the furtherance of the aforesaid 
conspiracy to suppress the free publication of the news ar¬ 
ticles written by the plaintiffs. 

6. The defendant O’Connor falsely and maliciously made, 
prepared and circulated to certain newspapers during the 
year 1938, a written communication alleging that the plain¬ 
tiffs herein had gone into bankruptcy and that they would 
probably go into bankruptcy again to evade judgments. 
The said libelous statement was known to be false by the 
defendant O'Connor when made and constituted a part of 
his fixed purpose to discredit, harass and injure the plain¬ 
tiffs in the practice of their profession as publishers of 
news. 

10 7. By reason of the aforesaid conspiracy of the 

aforesaid defendants and of the various specific acts 
of the defendants and each of them as set forth herein, the 
plaintiffs have been greatly and permanently injured in 
their good name, fame and reputation; the value of and mar¬ 
ket for their news articles has been limited and impaired; 
the rate of increase in outlets for publication of the said 
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news articles and other literary efforts of the plaintiffs has 
been diminished to their great economic loss; the plaintiffs 
have been unjustly caused to spend a great part of their 
time and large sums of money in connection with the de¬ 
fense of the unfounded and multitudinous suits; and pub¬ 
lishers and distributors of their news articles have been 
obliged to employ large numbers of attorneys at great ex¬ 
pense to themselves and with the consequent decrease in 
the value to them and to the plaintiffs of the news articles 
prepared by the plaintiffs. 

Wherefore, the plaintiffs bring this their suit and claim 
damages of the defendants and each of them in the sum of 
Five Hundred Thousand ($500,000) Dollars, besides cost of 
this action, and the plaintiffs pray for such other and fur¬ 
ther relief as these premises may require. 


ROBERTS & McINNIS, 

i 7 

By: WILLIAM A. ROBERTS, 

735 Transportation Building, 
Washington, D. C. 

Counsel for Plaintiffs , Drew 
Pearson and Robert S. Allen 

i 

Of Counsel: 

EDGAR TURLINGTON, 

Transportation Building 
Washington, D. C. 

January 6,1941 


i 

19 Request for Admission of Facts 


To: Roberts & Mclnnis 

Attorneys for Plaintiffs 
Transportation Building 
Washington, D. C. 

Please take notice that the defendants hereby request the 
plaintiffs, pursuant to Rule 36 of the Federal Rules of Civil 
Procedure, to admit, for the purposes of the above-entitled 
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action only, and subject to all pertinent objections to ad¬ 
missibility which may be interposed at the trial, the truth 
of the following facts: 

1. That neither of plaintiffs nor any one of them are, or 
have been, parties defendant in civil actions for libel, in 
which the defendant Sweeney is, or was, therein the plain¬ 
tiff, except one such action filed in this Court, entitled 
“Sweeney v. United Feature Syndicate, Inc., et al.” 

2. That in said action of “Sweeney v. United Feature 
Syndicate, Inc., et al” no attempt was at anytime made by 
the defendants therein to take the deposition of, or other¬ 
wise examine adversely, the plaintiff therein. 

3. That in said action of “Sweeney v. United Feature 
Syndicate, Inc., et al”, the only depositions taken were 
those of witnesses examined at the instance of the defen¬ 
dants therein, and said depositions were taken con- 

20 currently with the depositions of said witnesses in 
some twenty similar actions pending in other juris¬ 
dictions. 

4. That in said action of “Sweeney v. United Feature 
Syndicate, Inc., et al”, neither the plaintiff therein nor his 
attorneys, at anytime demanded and/or procured a con¬ 
tinuance of said case when assigned for trial. 

5. That on or about December 23, 1938, the subscribing 
newspapers to the column known as the “Washington 
Merry-Go-Round” was approximately three hundred and 
nine publishers. 

6. That on or about January 6,1941, the date of the filing 
of the suit herein, the subscribing newspapers to the col¬ 
umn known as the “Washington Merry-Go-Round” was 
approximately six-hundred publishers, as testified to by the 
plaintiff Pearson on January 10,1941, in the United States 
District Court for the Northern District of West Virginia 
in an action entitled “Sweeney v. Clarksburg Publishing 
Company.” 

7. That the copy of letter, marked “Exhibit A” annexed 
hereto, is a true copy of a letter dated January 6, 1939, 
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signed by the defendant Sweeney and addressed to and re¬ 
ceived by the plaintiff Pearson. 

8. That the plaintiff Pearson made no reply to said letter 
referred to in paragraph numbered 7 hereof, as testified 
to by the plaintiff Pearson on January 10, 1941, in the 
United States District Court for the Northern District of 
West Virginia, in an action entitled “Sweeney v. Clarks¬ 
burg Publishing Company. ’ ’ 

9. That the copy of letter, marked “Exhibit B” annexed 
hereto, is a true copy of the letter, referred to in paragraph 

3 of the complaint dated June 24,193S, signed by the 
21 defendant O’Connor and addressed to and received 
by the plaintiffs. 

WILLIAM F. CUSICK 
Attorney for Defendants 
629 Washington Building 
Washington, D. C. 


“EXHIBIT A” 


Copy 


Mr. Drew Pearson, 

I Washington Daily Merry-Go-Round, 
Washington, D. C. 


January 4, 1939 


My dear Mr. Pearson: 


Under date of December 23,193S, in the syndicated Wash¬ 
ington Daily Merry-Go-Round written by Drew Pearson 
and Robert S. Allen, there appeared a dirty, vicious article 
with reference to Father Coughlin and myself. This ar¬ 
ticle charged us with raising the issue of anti-Semitism 
against the candidacy of Emerich Burt Freed, United 
States district attorney in Cleveland, Ohio, who aspires to 
be a Federal district judge. 



I did not read this article until it was sent to me by a 
citizen of Corpus Christi, Tex., who clipped the excerpt 
from the Corpus Christi Times, in which it appeared under 
date of December 23, 1938. This article reached me Jan¬ 
uary 2,1939, upon my arrival at the Nation’s Capitol. After 
reading the article I called your partner, Mr. Robert S. 
Allen, by telephone to demand an explanation. Mr. Allen 
stated he could not discuss the matter because it was written 
by you, and he respectfully referred me to you, giving your 
telephone number as Michigan 4321. In the last few days 
I have called your office several times. In each instance I 
left my telephone number for a return call, but for reasons 
best known to yourself you have failed to even extend to 
me the courtesy of acknowledging my call. 

Mr. Pearson, let me state your charge that “a hot behind- 
the-scenes fight is raging in Democratic congressional ranks 
over the effort of Father Coughlin to prevent the appoint¬ 
ment of a Jewish judge in Cleveland” is a base falsehood. 
I am certain Father Coughlin does not know Mr. Freed, and 
I am equally certain that Father Coughlin in his long career 
never interfered in making recommendations for or against 
individuals seeking Federal appointments. 

As for your charge that Representative Martin L. 
Sweeney is known as the chief congressional spokesman of 
Father Coughlin, again you utter a falsehood. As a news¬ 
paper man at the Capitol, you should know full well 
23 that while Father Coughlin has many friends in the 
Congress of the United States, there is no organized 
bloc, nor is anyone authorized to speak for Father Cough¬ 
lin. Your false assumption was predicated, undoubtedly, 
because of the fact that on February 16, 1936, I arose un¬ 
solicited to defend the constitutional right of Father Cough¬ 
lin to speak on political, social, and economic questions, as 
they affected the welfare of the Nation. That was the time, 
you will recall, when certain Members of Congress were 
challenging Father Coughlin’s right as a clergyman to dis¬ 
cuss governmental matters. 
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Mr. Pearson, you further stated that the “Basis of the 
Sweeney-Coughlin opposition is the fact that Freed is a 
Jew, and one not born in the United States.” Further, you 
state that “Irate, Congressman Sweeney is endeavoring to 
call a caucus of the Democratic Congressmen from Ohio on 
December 28 to protest against Freed’s appointment.” 
Again you state a falsehood. I did call a caucus of the 
Democratic Congressmen from Ohio on December 28 for the 
purpose of discussing Ohio problems. This meeting was held 
in the office of Senator Vic Donahev, and the subject of Mr. 
Freed’s candidacy for judge was not even considered at this 
gathering. I respectfully refer you to Senator Vic Donahey 
and the Congressmen present as proof of this statement. 

Mr. Pearson, it is a cowardly act to charge a person with 
being anti-Semitic without a semblance of proof. For your 
information, let me state I was born in the ghetto section of 
Cleveland, Ohio. My early playmates and neighbors were 
Jews. I learned to respect their customs, their traditions, 
and the practice of their religious rites. Many of my class¬ 
mates in law school were Jews. For 8 years I was a judge 
in the city of Cleveland, Ohio. Hundreds of Jewish liti¬ 
gants and their lawyers appeared before me many times 
on controversial issues. Never once was the charge of in¬ 
tolerance or injustice raised against me by any single in¬ 
dividual or group. Coming from a persecuted race, I have 
for years raised my voice against religious and racial 
bigotry. My reputation for tolerance in my native city of 
Cleveland, and for that matter throughout the country, is 
definitely assured. Of that I am certain. 

I recite these facts, Mr. Pearson, not to dignify by argu¬ 
ment the vicious article written by you, but solely to keep 
the record straight. In view of the foregoing, I now chal¬ 
lenge you to substantiate proof of your article of December 
23 with reference to the charge of anti-Semitism as con¬ 
cerns the candidacy of Mr. Freed. I also challenge you to 
make public the source of your misinformation, and respect¬ 
fully request that you apologize as equally prominent in the 
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entire syndicate receiving your service as you presented 
your misstatements referred to herein. Failure to comply 
with this request will force me to reach the conclu- 
24 sion that you have abused the traditional right of 
free press, and have been guilty of stirring up racial 
and religious prejudice at a time when all decent news¬ 
papermen are condemning with all the vigor at their com¬ 
mand such un-American and undemocratic conduct. 

Sincerely yours, 

(Signed) Martin L. Sweeney 

“EXHIBIT B” 

Copy 

2 Lafayette Street, 

New York, June 24th, 1938 

Messrs. Drew Pearson and Robert S. Allen, 

Washington Merry-Go-Round, 

1265 National Press Building, 

Washington, D. C. 

Sirs: 

In today’s “New York Daily Mirror” your column con¬ 
tinues to libel me—a pastime in which you have indulged 
for some years. Of course you know why and for what 
personal reasons you have been doing it. 

As to my brother Basil, I know nothing about the allega¬ 
tions you make in reference to him, never having had any 
connections, directly or indirectly, with his law business, 
but he is perfectly competent to take care of himself—and 
you. In fact, I think he is the best lawyer in America today. 

As to the allegation that I “sheltered and protected” Mr. 
Hopson of Associated Gas and Electric”, that manufac¬ 
tured libel was exploded years ago. It was I who, at my 
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own expense, seized the elusive Mr. Hopson, when a Senate 
Committee and the Department of Justice could not do so. 
If I had my way, he would have gone to jail. In fact, the 
“Death Sentence ” Bill, which would have put Hopson and 
his ilk out of business, was known as the “ Byrnes-0 ’Con¬ 
nor” Bill. 

i As to my brother being “Mr. Hopson’s attorney”, that 
libel was also exploded years ago, as you know probably 
better than anyone. 

As to the heading “John, the Legalist”, I wish you would 
elaborate on that one; I just don’t get it. 

As to your statement “John has used this po'wer very 
much to his own personal advantage”, I wish you would 
elaborate on that statement and come out boldly and frankly 
with what I imagine is running through your malicious 
minds, so that I could slap a summons and complaint on 
you and all the newspapers in which your libellous articles 
are syndicated, so quickly that it would make your hair 
stand on end—whatever is left of the hair. I think I’ll do 
it anyway, on account of the libel in this article, not men- 
! tioning, for the moment, the many previous ones. I 
26 know of all the holes you have crawled into wdien 
threatened with libel suits, so I am instructing my 
Washington attorneys to go into the matter at once. You’ll 
probably go into bankruptcy—again—to evade judgments. 

As to your comment about my “stifling the Wage-Hour 
Bill”, you—better than most people—know' that I voted for 
the Bill on every occasion and made more speeches in its 
behalf than all the other champions of the measure com¬ 
bined. 

As to your further statement—well known to you to be 
false—about my “bottling up of the Walsh-Healev Amend¬ 
ment”, everybody knows—and you especially—that I voted 
iri favor of the measure. 

I As to the proposed Radio investigation, of wdiich I have 
bben champion for years, because of the brazen monopoly 
of the air by two or three companies, which have driven the 
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Catholic Church and practically all independent stations 
off the air, you well know—better probably than anybody 
else—the pernicious lobbying against this investigation 
from high and low quarters. , 

As to the reference to Mr. Elliott Roosevelt in connection 
with the Radio interests, I have no knowledge whatsoever, 
and any possible connection of the distinguished son of our 
great President never occurred to any of us who sought to 
break down this greatest of all monopolies, built up against 
the^interest of our decent American citizens. 

I 'll lay you ten to one that you will not have the courage 
or decency to publish this letter in your column, but I am 
sending it to each one of the papers which at times reck¬ 
lessly publish your diatribes. 

Yours, etc., 

JO’C/S (Signed) John O'Connor 

#•••*••••• 

27 Endorsed: Filed May 19 1941 Charles E. Stew¬ 
art, Clerk. 

Answer 
First Defense 

1. The complaint fails to state a claim against defendants 
upon which relief can be granted. 

Second Defense 

2. Defendants admit the allegations contained in Para¬ 
graph 1 of the complaint, except that defendant O’Connor 
alleges he began the practice of law in the District of Colum¬ 
bia on January 4, 1939. 

3. Admit that plaintiffs are authors of a column known 
as “The Washington Daily Merry-Go-Round”, distributed 
by United Feature Syndicate, Inc.; deny that the said col¬ 
umn has been noted for the accuracy of its authors in the re¬ 
porting of news ; but, except as thus admitted or denied, 
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state that they are without knowledge or information suffi¬ 
cient to form a belief as to the truth of the allegations con¬ 
tained in Paragraph 2 of the complaint. 

i 4. Admit that the defendant O’Connor was a member of 
Congress until defeated for reelection in 1938 and was an 
unsuccessful candidate for nomination in the Primaries for 
the same office in 1940; that the defendant Sweeney was in 
1938 and is now a member of Congress and that prior to 
1938 the defendant Sweeney was a Democratic col- 
28 league of the defendant O’Connor; that on Decem¬ 
ber 22, 1938, the defendant O’Connor was admitted 
to practice law before the United States District Court for 
the District of Columbia; that on or about December 23, 
1938, there was published an article written by plaintiffs 
under the caption “Washington Merry-Go-Round” and 
that said article was published in a newspaper in the Dis¬ 
trict of Columbia and in newspapers elsewhere; that defen¬ 
dant O’Connor admits that under date of June 24, 1938, he 
addressed a letter to the plaintiffs; but, except as thus ad¬ 
mitted, deny the allegations contained in Paragraph 3 of 
the complaint. 

1 5. Deny each and every allegation of Paragraph 4 of the 
complaint, except that they admit that the defendant O’Con¬ 
nor, pursuant to his employment as attorney for the defen¬ 
dant Sweeney to prosecute certain actions for libel against 
the plaintiffs herein and against certain newspaper pub¬ 
lishers for the publication of a false and defamatory article, 
did prepare, write and transmit to certain former Congres¬ 
sional colleagues the letter quoted in Paragraph 4 of the 
complaint. 

6. Deny each and every allegation contained in Para¬ 
graph 5 of the complaint, except that they admit that the 
defendant Sweeney, by his attorney, the defendant O’Con¬ 
nor, did sue the plaintiffs herein for libel growing out of 
a false and defamatory article written and published by the 
plaintiffs, and that the defendant Sweeney by his attorney, 
the defendant O’Connor, and other attorneys retained by 



19 


the defendant Sweeney, did separately sue in courts of com¬ 
petent jurisdiction, the distributor of said article, the 
United Feature Syndicate, Inc., and certain other publishers 
of said article. 

7. The defendant 0 ’Connor denies each and every allega¬ 
tion contained in Paragraph 6 of the complaint; the defen¬ 
dant Sweeney alleges that he is without knowledge or in¬ 
formation sufficient to form a belief as to the truth 

29 of the allegations contained in Paragraph 6 of the 
complaint. 

8. Deny each and every allegation of Paragraph 7 of the 
complaint. 

Third Defense 

9. The right of action for libel alleged in Paragraph 6 of 
the complaint did not accrue within one year next before the 
commencement of this action. 

Wherefore, the defendants demand judgment dismissing 
the complaint herein, with costs. 

WILLIAM F. CUSICK 
Attorney for Defendants 

Defendants demand a jury trial for all the issues triable 
in the above cause. 

#•••#•*••• 

30 Endorsed: Filed Mar 7 1942 Charles E. Stew¬ 
art, Clerk. 

Motion for Judgment on the Pleadings and Admissions of 

Parties 

The defendants, John J. O’Connor and Martin L. Swee¬ 
ney, by their attorney, move the Court to enter judgment in 
their favor as defendants in the above cause and against the 
plaintiffs on the pleadings and admissions of plaintiffs, and 
to dismiss the complaint filed herein, with costs, upon the 
following grounds: 
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1 1. The complaint fails to state a claim against defendants 
upon which relief can be granted. 

2. There is no genuine issue as to any material fact. 

i 3. The claim for alleged libel is barred by the Statute of 
Limitations. 

4. And for other reasons apparent upon the face of the 
pleadings and admissions of plaintiffs. 

WILLIAM F. CUSICK, 
Attorney for Defendants, 


• 

• 

• 

* # • 
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Exhibit 11 A 




Affidavit 


District of Columbia, ss: 

Drew Pearson, of 2820 Dumbarton Avenue, N. W., Wash¬ 
ington, D. C., being by me first duly sworn, deposes and says 
that he is one of the plaintiffs in Civil Action No. 9630, en¬ 
titled Drew Pearson and Robert S. Allen v. John J. O’Con¬ 
nor and Martin L. Sweeney, in the District Court of the 
United States for the District of Columbia, and that the 
following statements of fact are true to his own knowledge: 

! 1. Between December 23,1938, and January 6,1941, about 
250 weekly newspapers were added to the list of newspapers 
publishing the “Washington Merry-Go-Round,” of which 
this affiant and Robert S. Allen are the authors, as a result 
of a blanket contract between United Features Syndicate, 
Inc., distributors of the column, and the Western Newspaper 
Union. This contract accounted for most of the increase in 
the subscription list of the column since 1939. The authors 
of the column receive from the said weekly newspapers, and 
since the date of the blanket contract have received less than 
the total of Five Thousand Dollars ($5,000.00) a year. 
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2. As a result of the filing in the name of Representative 
Martin L. Sweeney of a multitude of suits for libel based 
on the publication of one of the “Merry-Go-Round” articles 
on or about December 23, 1938, this affiant has been obliged 
to spend an enormous amount of time and a large sum of 
money in cooperating with clients of the “Merry-Go- 
Round” in defense of suits brought against them. It was 
made entirely clear to this affiant by the publishers of many 
of the newspapers sued that the “Merry-Go-Round” could 
retain these newspapers as patrons only upon condition of 
cooperation by this affiant, in the manner above mentioned, 

involving great sacrifice of time and expenditure of 
32 money on his part. The damage suffered by this affi¬ 
ant and Robert S. Allen as authors of the “Merry- 
Go-Round” column, in consequence of the expenditure of 
time and money required for cooperation with their patrons 
in defense against the above-mentioned suits, has amounted, 
up to the date of this affidavit, to not less than Twenty-Five 
Thousand Dollars ($25,000.00). 

3. This affiant has attended the trial of each of the three 
cases in which a suit on behalf of Representative Sweeney 
against a publisher of the “Merry-Go-Round” has been 
tried before a jury. In two of these cases a verdict was ren¬ 
dered for the defendants. In the third the trial vras pre¬ 
sided over by a judge who had previously rendered an opin¬ 
ion to the effect that it was libelous per se to say that Repre¬ 
sentative Sweeney was known as chief Congressional 
spokesman of Father Coughlin. In the last-mentioned trial 
the jury was unable to agree upon a verdict. In the trial of 
the suit against Clarksburg Publishing Company, before 
the United States District Court at Clarksburg, West Vir¬ 
ginia, the lack of good faith in the complaint for libel filed 
by Representative Sweeney w*as shown by documentary and 
testimonial evidence concerning the plaintiff’s close asso¬ 
ciation with Father Coughlin and by his own admission in 
court that he was an admirer and follower of Father Cough¬ 
lin. 


DREW PEARSON 
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Subscribed and sworn to before me this 10th day of 
March, 1942. 


MARY P. STONE 

Notary Public. 


My commission expires October 1, 1942. 

• • * • * • • * • • 

33 Civil Action No. 9630. 

Peabson et al. 


v. 

O’Connor et al. 


Filed Mar 19 1942 Charles E. Stewart, Clerk 


The motion to dismiss will be overruled except as to the 
statute of limitations as to libel. The present rules are mod¬ 
elled largely on the former equity rules under which the 
defense of the statute of limitations could be raised by a 
motion to dismiss. One of the objects of the new rules is 
the saving of time, and it would seem to be a useless waste 
of time not to entertain a motion to dismiss where a com¬ 
plaint shows on its face that the cause of action is barred. 
This defense is raised affirmatively in the motion to dis¬ 
miss, and it seems unnecessary to go further and raise the 
same defense by answer. 

The motion to dismiss will therefore be sustained as to so 
rhuch of the complaint as seeks to hold the defendants liable' 
on the ground of any libellous publication. * 


i 


BAILEY, 




43 * H 


Rule 8(c) see 138 Bull. 11, Barnhart v. W. Md. Ry. Co. 








* 
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34 Order Granting Defendants’ Motion for 

Judgment on the Pleadings 

Filed May 28 1942 

This cause was heard on defendants’ motion for judg¬ 
ment on the pleadings, and the Court having considered the 
motion, the pleadings, the admissions and the affidavit on 
file, and being fully advised in the premises, it is 

Ordered and Adjudged, that defendants’ motion for judg¬ 
ment on the pleadings be and the same is hereby sustained 
and that costs be assessed against the plaintiffs. 

JENNINGS BAILEY 
United States District Judge. 

Date: May 28th, 1942. 

No objection to form: 

EDGAR TURLINGTON 
Attorney for Plaintiffs. 

• •*•*••*** 

35 Motion for Neic Trial 

Come now the plaintiffs and, by their attorneys named 
below, respectfully move the Court for a new trial on the 
matter contained in the order of the Court dated May 28, 
1942, sustaining the defendants’ motion for judgment on 
the pleadings herein. 

The grounds of this motion are the following: 

1. The plaintiffs were denied an opportunity for oral 
argument before the Court on March 18,1942, the date fixed 
for argument on the defendants’ motion. 

2. The Court erred in giving further consideration to 
this matter after the filing by it on March 19,1942, of a mem¬ 
orandum opinion stating that the motion to dismiss would 
be overruled except as to the statute of limitations as to 
libel. 
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i 3. The Court erred in making its order according to its 
I memorandum opinion of May 26,1942, “in view of the opin¬ 
ion of the Court of Appeals in the case of S'weeney v. Pat¬ 
terson,’’ decided May 25, 1942, without affording the plain¬ 
tiffs herein, successful appellees in that case, an opportunity 
to argue the significance of the opinion. 

4. The Court erred in finding, in its memorandum opin¬ 

ion of May 26,1942, that the admissions requested by 
! 36 the defendants should be treated as having been 
made. 

5. The Court erred in ruling, in effect, that the pleadings 
and the so-called admissions, together with the affidavit of 
one of the plaintiffs, show that there is no genuine issue as 

i to any material fact, other than the amount of damages, and 
that the defendants are entitled to a judgment as a matter 
of law. 

i 6. The Court erred as a matter of law in sustaining the 
defendants’ motion. 

i The plaintiffs respectfully pray that they be granted oral 
argument upon this motion. 

1 EDGAR TURLINGTON, 

; IRENE KENNEDY, 

735 Transportation Building, 
Washington, D. C. 

Attorneys for Plaintiffs. 

*•*•**#••• 

37 Civil Action No. 9630. 

i Filed July 14 1942 

i Pearson, et al. 

v. 

O’Connor et al. 

i Apart from any question as to the effect of the failure of 
the plaintiffs to reply to the defendants’ request for admis¬ 
sion of the truth of certain facts, I am satisfied that the 
complaint fails to state a cause of action. 
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The allegations of conspiracy are immaterial save as 
forming a basis for joint liability. Cooper v. O’Connor, 69 
App. D. C. 100. If the suit be one for abuse of process, 
there being no allegations that the plaintiffs were arrested, 
or their property seized, or any injunction issued or cloud 
cast upon the title to any of their property, there is no cause 
of action, Silverman v. U. F. A. &e. 236 N. Y. S. 18; if for 
malicious use of process or malicious prosecution, the suit 
is premature. 

The complaint should be dismissed. 

The memorandum filed on May 26, 1942, was based on a 
misapprehension, and will be withdrawn. 

BAILEY, 

J. 

3S Order Granting Defendants’ Motion for 

Summary Judgment 

Defendants’ motion for summary judgment having been 
reheard upon plaintiffs’ motion, and the Court having con¬ 
sidered the motion, the pleadings, the oral arguments of 
the parties, the request for admissions and the affidavit on 
file, and being fully advised in the premises, it is 

Ordered, that defendants’ motion for summary judg¬ 
ment be and the same is hereby sustained and that costs be 
assessed against the plaintiffs, and it is further 

Ordered, that the memorandum opinion dated May 26, 
1942, be and the same is hereby withdrawn and the order 
entered May 28,1942, be and the same is hereby vacated. 

JENNINGS BAILEY, 

Justice 

Date: July 16th, 1942. 

No objection to form: 

EDGAR TURLINGTON 
Attorney for Plaintiffs. 
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40 Statement of Points to be Relied on on Appeal 

The appellants state that the points upon which they in¬ 
tend to rely on appeal are as follows: 

I. The Trial Court erred in sustaining defendants’ mo¬ 
tion for summary judgment in view of the fact that the 
pleadings and other papers on file show that there are gen¬ 
uine issues as to material facts and that defendants are not 
entitled to a judgment as a matter of law as contemplated 
in Rule 56(c) of the Federal Rules of Civil Procedure. 

II. The Trial Court erred in finding that the complaint 
fails to state a cause of action. The Court should have 
found that the complaint states one or more causes of action 
based on intentional injury to the plaintiffs, in their profes¬ 
sion and business, through various acts set forth in the com¬ 
plaint. 

ROBERTS & McINNIS 
By: EDGAR TURLINGTON 

IRENE KENNEDY 
Attorneys for Appellants 



